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Ms. Joan Sowinski 
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Mr.' Martin McSride 
Department of Energy/Rocky Flats Office 
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Bob Duprey 
Enviromnental Protection Agency 

Re: Ponds IM/IRA Dispute 

Dispute 2esolution Committee Menber: 

In accordance with an agreement made among the project 
coordinators, EPA has compiled the attached statement of dispute 
and the supporting details of each party's position. DOE has 
declined an opportunity to sign the statement because they 
disagree with the CDH and EPA positions. 

scheduled to take up this dispute during the first week of March. 
If there is any information we can provide in the interk to help 
with your preparations, please contact me at 294-1134. 

It is our understanding that DRC meetings are being 

Sincerely , 

Martin Hestmark, EPA 
Manager 
R o c k y  Flats Project 

Enclosure 

cc: Gary Baughmzn, CDH 
Rich Schassburger, DOE 
Gail Sill, DOE 
Shir ley  Olinger, DOE ' 
Peter Omstein, EPA-ORC DOCUMENT CLASSIFICA?KBJ 
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CbASSlFlCATlON OP PICE 
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February 14, 1994 

EPA,  DOE and CDH JOINT STATEMENT OF DISPUTE 
February 1 4 ,  1994 

BACKGROUND 

On January 24, 1994 EPA received a letter from DOE regarding the Pond 
Water Management IM/IRA (94-DOE-00887). It requested a 60 day extension of 
the period allowed for invoking dispute resolution on milestones da tes  for IM/IRA 
Decision Document submittals set by EPA in a January 10, 1994 letter. As lead 
agency, EPA denied the request. 

In accordance with DOE'S stipulation, dispute resolution w a s  thus  invoked 
a s  of January.24, 1994. Part 16 of t h e  IAG requires a written statement of dispute 
"setting forth t h e  nature of t h e  dispute, DOE's position with respect t o  the dispute, 
and t h e  information relied upon to  support its position" be provided upon 
invocation. DOE provided t h e  required s ta tement  on February 9, 1994, a t  which 
time a conference call between the three parties resulted in t h e  collective 
conclusion that  no viable possibility of informal resolution within the allowable 
tirneframe existed. 

EPA denied the extention because it did not s e e  that any useful purpose 
would be served by granting the  requested delay. The EPA position on the Ponds 
IM/IRA and the basis for directing that  th i s  action be  completed have been clearly 
stated on the  record for over two years. The chronology of events enclosed 
provides numerous references the DRC may wish t o  consult which document how 
w e  arrived a t  the current impasse. 

STATEMENT OF DISPUTE 

The following disputed issue is being forwarded to t h e  Rocky Flats IAG 
Dispute Resolution Committee for resolution pursuant to  the procedures s e t  forth in 
Part 16 of the  IAG: 

Do EPA and CDH have the authority under the IAG to  set milestones 
requiring the development and implementation of a surface water IM/IRA t o  
regulate discharges from surface water ponds, control discharges of 
hazardous wastes  and hazardous substances into surface water ponds, and 
require DOE to develop off-channel spill-treatment capacity? 

POSITION OF DOE (as gleaned from DOE's 2/9/94-letter) 

EPA and CDH lack authority because: 



1. The basis for the proposed IM/IRA is inconsistent with factors 
prescribed in the National Contingency Plan (NCP); 

2. Discharges from the terminal ponds currently meet all NPDES limits; 

3. EPA has acknowledged that  use of the  detention ponds is an example 
of Best Management Practices for stormwater control and treatment; 
and 

4. The focus of the CERCLA cleanup is on the pond sediments, not pond 
water. Regulation of pond water under CERCLA is inappropriate. 

In addition, DOE does  not believe that an IM/IRA is the proper vehicle for 
integrating various water programs under the Clean Water Act,  CERCLA, and 
RCRA. To avoid duplication, other options, including a Surface Water Management 
Plan, would be better suited to address water managementand O U  work. 

POSITION OF EPA 
. 

EPA REJECTS THE NOTION THAT EPA LACKS THE AUTHORITY TO SET MILESTONES 

REQUIRING THE DEVELOPMENT AND IMPLEMENTATION OF THE DISPUTED IM/IRA. 

One of the  primary objectives of t h e  IAG is to  identify situations 
where IM/IRAs are appropriate (see Paragraph 15.A of the IAG). A s  
described below, EPA believes this  particular IM/IRA is wholly appropriate. 

Once EPA and CDH identify an appropriate IM/IRA, "DOE agrees that  
it shall develop and implement Interim Remedial Actions/lnterim Measures 
(IRAs/lMs) a s  required by EPA and the  State." The language in the IAG is 
explicit. EPA and CDH have required DOE to  develop and implement t h e  
IMIIRA. I f  DOE fails to  implement, DOE will be  in violation of this provision. 
The IAG fur thers ta tes  that in the event  tha t  DOE fails to propose an IRA, 
EPA may unilaterally select the IRA instead. 

" 

EPA REJECTS DOE'S- ARGUMENTS AS INCORRECT AND/OR IRRELEVANT TO THIS 
DISPUTE. ' 

Inconsistency with the National Contingency Plan: The IM/IRA is not 
inconsistent with the  NCP. The legal basis for conducting IM/IRAs as pafl of  IAG 
activities is derived, in part, from t h e  NCP and  the preamble to the-NCP. The 
preamble to  the NCP states  that early actions (i-e., IM/IRAs) are  appropriate to 
"eliminate, reduce, or control the hazards posed by a site or to expedite the . 
completion of total site cleanup." 55 Fed. Reg. 8704. The disputed IM/IRA 1) 
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clearly eliminates some of t h e  hazards posed by the site by requiring the 
development of off-channel spill containment and treatment capacity; 2) reduces 
t h e  hazards posed by t h e  site by intercepting and treating contamination leaching 
into the landfill pond; 3) controls the hazards posed by the site by placing 
discharge limits on the terminal ponds when t h e  NPDES discharge restrictions are 
removed; and 4) expedites completion of total site cleanup by preventing routine 
releases into the ponds a s  t h e  ponds undergo CERCLA characterization and 
cleanup, and ensure pond usage is consistent with ongoing CERCLA activities. 

NPDES Limits: DOE's assertion that it is in compliance with the current 
NPDES permit and with applicable water quality standards (at  the  outlet of the 
terminal ponds) is irrelevant. The IM/IRA is prophylactic. It is intended to abate a 
real threat of future releases of hazardous substances into t h e  ponds, similar to the 
releases that have frequently occurred in the past. In addition, €PA has informed 
DOE of EPA's intent to issue an NPDES permit t o  control point source discharges 
upstream of the ponds in order to protect Colorado Water Quality Control 
Commission water quality standards, a s  required by the Clean Water Act. 

Best Management Practices: Regardless of EPA's determination concerning 
DOE's Best Management Practices for the purposes of implementing the Clean 
Water Act, EPA has  determined that these practices are not consistent with our 
jcint mission of cleaning 'up the Rocky Flats facility. EPA does not  believe that . 
egisodic releases into the ponds is consistent with pond site characterization 
activities (much of which has  already concluded) nor with future remedial 
activities. 

I Cleanup of Pond sediments: DOE's assertion that the CERCLA cleanup of 
the  ponds is exclusively limited to  the sediments is wrong. The CERCLA cleanup is 
concerned with all potential (and actual) releases of hazardous substances into 
both the sediments and the surface waters. In addition, hazardous substances 
released into the surface waters often ge t  into the  sediments, and contaminated 
groundwater seeps  into surface waters. The CERCLA process is holistic. It does 
not focus on one environmental media to  the  exclusion of other media. The 
IM/IRA is intended to further the  objectives of t he  CERCLA cleanup by eliminating 
additional contamination of  t he  pond waters and sediments. Note: If DOE 
prevails in this dispute and is allowed to  continue releasing hazardous substances 
into t h e  ponds, DOE's cos ts  associated with characterization and cleanup of the 
ponds will be open ended. 

EPA BELIEVES THIS IM/IRA IS NECESSARY. 

EPA's primary objectives in implementing this IM/IRA are five fold: 1) the 
IM/IRA will abate further contamination of the ponds and ultimately reduce the . . 
overall time and expense of cleaning up the  ponds; 2) the IM/IRA will ensure that  .- 
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use of the Ponds is consistent with CERCLA remedial objectives; 3) the IM/IRA will 
virtually eliminate any environmental threat associated with accidental releases into 
the drainages; 4) the IM/IRA will provide the public the assurance it needs that 
discharges from the terminal ponds will continue to  be regulated after the NPDES 
permit is removed; and finally, 5) the IM/IRA will address the current release of 
hazardous wastes and hazardous substances seeping into the landfill pond. 

Given the importance of these objectives, and given the low cost of the 
IM/IRA, EPA believes the IM/IRA is wholly appropriate. 

POSITION OF CDH 

(See Attached) 

. 
Richard Schassburger, IAG Project Coordinator 
U.S. Department of Energy 

f d  k ILL%: 
Martin Hestmark, IAG Project Coordinator 
U.S. Environmental Protection Agency 

a 



S u r f a c e  Water  Manacemet  T,Y/ZR.% Stat - t  of Cieoute 
Februarv 14. 1994 

cm Position 

CTI I  does zot agree with p_l?A's delizsatiort  of t h e  l !Staransnt of 
g i s p u t e .  'I Even though DOE h 2 ~  reserved t h e i r  r l g n c s  t .3  riinvoke z 
d i s F u t e  regGrding t he  scope of the lM/SRA, we belie-cs t.fiat in zhe 
14 months that have eIap3ed since theri, rernainizg i s s - ~ z s  r * % s x C i z 2  
the prev ious  di,Tute should h a v ~ .  been resolvd. He kelieve, as 
ciesczibed below, thz the o n l y  remaining d i q u t z b l z  issue . .  :vith 
res?ect tc chis IX/I-Wi & o d d  bc the fizd mi1estsne.s as Zolineetsd 
by ZPA and CDii on January io, 1994. 

e 
11 tkert aze EO milestones ic Eke LAG f o r  poad cleanup 

beyoxd the s&mittal e5 th2 L E / R S  Reports for OUs 5 a d  
6; therefare, there I s  no existing sckecclt to m e s t  
c l o s u r s  reqclrements, 
DOE kas 6taLceC? (94-GGE-01530) that, "no f x t h e r  action is 
necrssary" f o r  t k  pcnds, thoush gresent pone zanagenent 
includes continued rncepticn of hazardous waste b c c  the 
l a d f i l l  POEL and porC B-2 at a m i n i r n u n ,  a d  does not  

2 )  



prevent ct.her por.ds €ran pocentially receiving kaeazdous 
waste, 

31  rraegemezt of tkz ponds under the  Clear 'hszez Act 
does act ensuze compliant managernext under 3C?GZ/C€iii 
which is required by the IESI [ c s ~ ~ l i ~ c o ,  oth'r' 
lEWS) , 
cone of the pond6 q-calify zs VTaste TcJ3tcr Lre=tr.ent c ~ i t s  
under RCFSi/CiTR, 3nd 

zonds tha t  have received hazardous WZS-C;~.  yr rm c:ail-b,  
50s would ha-ie 15 h y s  to subrnjr. the cioscre pla1:s 
pusuznt  to 6 CCR 100'7-3, Section 265.112{d) { 3 ) ,  a ; ~ d  180 
Cays f r o m  a p p r o v d  of t h e  closure plan t~ conplete 
clcsure activities (Seczion 263.113 [b) . 

4) 

c d )  ~ 1 3 ~  could ca l l  il cL3sure p lans  f o r  any a;ld all of the 

F u r t ! ~ e r  ZSSVSS : 

1: feels i L  is Inp t r^u t iv~ ,  once the ?,:DES cornpliancs . -  S o i x  
?-,is been noved to Lhe STP cutfall, to zs3'clze t h e  ~ I J O L ~ C  t k a t  
r e l e a s e s  f r c m  th= terminal Donas w i l l  c o n t i m e  to be reauiatad iz 
a n  ezforcza3le mamer . 
2 )  lYOE claims thai  this IM/IK4 dces no t  meet the i n t a t  or' 
Paragra.ph 4 0  of t h e  IAG where ZY/IRAs =orn?Letsd to "ebate m- 
actual cc pozential threat co 2ublic hzalth, - _  welfare, or t h e  
environment at or frca che Size." rye ciisagree with tht 
assessment. Actual releases tL-ough t h e  bJanz= an& Nalmt Creek  
dzainaces have occurr-ed 2s  a mattex of h i s z c r i c s l  fact. 90 
cczZairmtr.c for "off -spec" wzters ur s p i l l s  fron t 2  ple,n-t 
carrex1-y exist cutside of Ckz pcnds i i _ r l  qcest90n. .Tke re fazz ,  
po ten t i a l  r e l e a s s  is gril l .  a gossibilicy - w i t z t c s s  t i e  Scandl-y 
Lake Zrokection Frajeck Lid thc  Bmcnfield D i v e r s i o a  Ditch. 
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to the  Drafz IN/:?--, that we were made aware cf tfie c,:c=eac af the 
rema in ins  DCE issues. To t i s ,  th? rnzsit-Jde of t h e  ia tervening :<ne 
pericd and the eevclopnent of the D - r a i L  iM/IRA C C P S t i = c i s s  tGcit 
a F F r o m l  of the XM/iRA scope azld places the c u r r a t  re- invoczt ion 
cf the  IM/IPA scope dLspute outside the h t e c z  of Parzigrapk 92 of 
tte Z G .  

Therefore, C13H believes t k z ~  o n l y  ?Le dates fo r  the final t k e e  
milestanes fer the I Y / I U ,  as outll3ed in EPA cor re spod tnc t  02 
Z‘anuary 10, 1994, are currently disputable.  As delineaeeC ir 
Pszagaph  117 of Zhe -&, the per,dency cf m y  dispute s h a l l  zoc 
affect  D3E‘s r e s p o n s a i l i t y  f o r  cirnely perfomance of the work 
r e q u i r e d  by the I A C .  Therafora, uti1 chaged as a po:-ltial 
resu’t of t h i s  d i s p c t e  resolution, the mileszones C e Z i E d  
prevr_ously for =l=is ?M/’IR4 rzaain. 

co_?clusion : 

CEH believes that L i e  curren-t  dispute should be settled by 
r e q u i r i q  30E t~ continue to develop the Surface Whcer Xzaacjernent 
I M / l K A  as c.-rrerltiy scoped. ? r c i e r ,  as no ef fsrt  has bsei ;;,a& on 
t k e  Fa..rt- of DOE to dispute the  Tr.ilestores fir-alized far this 
XM/I=, and ske appropriate timcfrsnes for t h i s  djssure have 
passed, t h e  milestones axe final acd. erforceabL=. 
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cmsiderztions. 

- .  June 2 5 ,  1992 .- ZPA sezds a letter to DOZ conrlning that 
the  NPDES discharge points ana other asoects of pona rtwlation 
will be changea and urging DOE to begin-developing an I X / I m  to 
ctke over replation of the Donds in conjunction with the 
issuance of the new NPDES germit. The reasons for this action are 
clearly s e t  forth, and renain ucchangea during suksequenc 

e 

discussioas. 

October 22, 1992 - 2 2 3  ana CDH send a letter r z r d i r i n q  
developnent of t n  IM/IXA for mznagenent of the ponds,  pursi iant to 
laragrapn 1 5 0  of the I A G .  This action is take3 in licht of DOS's 
refasal to initiate an I K / I U  based on our previous requests. 

~ove-.nber 9, 1 4 9 2  - DOE: invokes Dispute ?.esolution under t k  
IAG, contending that since the Donas are in compliance with t hz  
current NPDES penit, there is no rason for an iW1-U. 

dispute over the directive to irnDle-?ient an i W 3 !  f o r  ~ 3 . e  pcces. 
3ased on t h i s  discussion, DOE asrees to .witharaw their' aispEte. 

indicating they will llconditionally withdraw the iiivocztion of 
the Dispte Resolution Process'' ana requesting another meetins to 
&tail? further clarification of the requirement to perzom zn 
IX/iXA f o r  the Donas. 

. ,  

N o v e n b e r  1 6 ,  1,092 - DOE, SPA, tad CDH meet to disctlss the 

. 

Novernber 23, 1992 - DOS letter sent t o  Z:2A and C 3 X  

January 21, 1993 - Sccping meztiits held at whick rezsozs f o r  
lrequirin9 the m/IXA ana e&qectations f o r  the Decision ~ o c m e z z  
a r e  e-xplained. D O E / " t G a  indicate they mderstznd the itew G D E S  
pernit will regulate discharges frcm the ST? outfall 2nd several 
stormwater discharges from the developed area of the plznt, =a 
pond operations a d  the temizal pona discharces w i l l  be 
replatea by requirements of the IM/IXA. This approach is as 
explained in previous corresgondence. 

February 3, 1993 - Second scoging meeting is held. DOE: 
sroposes a schedule, which begins schedule diSCUSSiOnS COnti3CiEg 
through the Sgring and Summer. 

August 17, 1993 - DOE/EG&G submits the last in a series of 
draft schejules for the iM/IRA- it fails to meet basic 
requiisnents f o r  scredining estzblisned on s i m i l a r  p r o j e c t s .  

SegteT>er 16, 1993 - citixg continued. failure Or' Schedule 



e i scuss i c - s  t o  reach cons=zscs ,  CDE/SPA l e t t e r  t o  DOE e c t a b l l s h e s  
Ncve-nber 2 2 ,  1 9 9 3 ,  milescone f o r  del ive-y  of D r a f t  IM/I?A 
Decis icn Documeat. N o  d i spu te  is raised by DOE. 

Nove-der 8 ,  1 9 9 3  - DOZ submits l e t t e r  t o  EPA/CDH a s s e r t i n g  
t h a t  they are "no t  l e g a l l y  bound to .execute l t  an IM/iXA f o r  t h e  
2onds and a s s e r t i n g  they  only t la~reeCi  t o  scope t h e  p o s s i b i l i t y "  
of such an  a c t i o n  out of cooc f a i t h .  

Novenber 1 8 ,  1 9 9 3  - EPA (as lead r q u l a t o r y  agency) se-n-cs 
l e t t e r  i n a i c a t i n g  Nove-mber 22, 1 9 9 3  milestone for s z b d t t ~ l  of 
D r a f t  Decision Docurrent w i l l  be enforced under t h e  TAG t e r n s .  

NcvsniDer 22,  1,093 - 902 s c 3 m i t s  D r z f t  Decision Dccurnegt. 
T ransmi t t a l  asserts t h i s  i s  " ~ o o d  faith" and argues t h a t  t h e  
mi les tone  was i n v a l i d  and compromised t echn ica l  q u a l i t y .  Document 
c l e a r l y  states (page 1 - 3 )  t h a t  DOE understands ZPA/CDH i n t e n t i o n s  
for changing t h e  r z s u l a t o r y  frmework apDlicable  t o  the ponds. 

Dece-der 1 4 ,  1 9 9 3  - EP4 and CDH submit comments on the d r a f t  
IM/IRA Decision Doc-anent. Some b a s i c  proble-m a r e  noted,  ana a 
cmment r e s o l u t i o n  meeting i s  scheduled. 

December 2 1 ,  1993 - A t  t h e  comment r e s o l u t i o n  meeting, 
DOE/C,G&G announca they in tend  t o  f i g n t  &.xy change i n  t h e  
r e w l a t o r y  approach t o  t h e  ponds by a ~ y  means avsilzble. The i r  
T ~ ~ S O E S  f o r  this rP,.nain unc lear .  Coment r e s o l u t i o n  f o r  t h e  
I X / Z - U  is  suspsnded s i n c e  t h i s  chanse undernines t he  foundation 
for t h e  Decis ion Documezlt. 

J a u a r y  10, 1 9 9 4  - EPA sends l e t t e r  e s t z b l i s h i n g  milestones 
for the D r a f t  Final and Final  IM/I,XA DD and 2s. Agreeneat is 
reached a t  s t a f f  level  t o  a t t a p t  t o  restart  the comment 
r e s o l u t i o n  process ,  w i t h  the  u n d e r s t a c i n g  t h a t  EFA's p c s i t i o n  on 
t h e  r e s l a t o r y  franework agp l i czb le  t o  t h e  ponds i s  e s t t b l i s n e a  
on the reco rd  .ad w i l l  no t  be ope-? f o r  &iscuss ion .  

J a u a - y  13 ,  1994 - Seccc5 cmrnert r e s o l u t i a  m e e t i s ?  held.  
SPA/QE aga in  review E h e  basic r equ izenea t s  f o r  the iX/i';?A 
Decis ion Docanent zxd z n s w e r  ques t ions  on s p e c i f i c  comments. 
DOZ/EG&G i n d i c a t e  the r egu la to ry  p o s i t i o n  and t h e  required 
docunent r e v i s i o n s  are clear. 

a d d i t i o n a l  60  days t o  decide whether t o  invoke d i s p u t e  r e s o l u t i o z  
on t h e  J a u a r y  1 0 ,  1994, EPA l e t t e r .  The DOZ l e t t e r  indicates 
they  w i l l  cons ide r  2 denial of t h e  r eques t  t o  be an invoca t ion  of 
d i s p u t e ,  bu t  provides  no s t a t e t e n t  of w h z t  i s  be ing  d i s s u t e d  o r  
why, c i t i n g  a need t o  eva lua te  " p o t e n t i a l  DOE-wide p o l i c y  
i m ~ l i c a t i o n s t f  as j u s t i f i c a t i o n  f o r  t h e  reauested delay. 

Zanua,q 2 4 ,  1994 - DOE: submi ts  l e t t e r  requesting z r ~  


